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FOREWORD

Dear Readers,

For nearly 25 years, | and the staff of the Panzi Hospital in the Democratic Republic of Congo, whose
original purpose was to combat maternal mortality, have taken charge of survivors of sexual violence and
helped them rebuild their lives. After all these years, we simply cannot continue to tolerate the persistence
of this widespread crime in the majority of conflicts around the world.

The international community can no longer limit itself to reacting after the fact once these despicable
crimes have already been committed, whether through reparative responses or legal actions.

Conflict-related sexual violence violates our shared humanity and can no longer be accepted as an
inevitable consequence of war, but must be seen as a totally unacceptable method that no longer has a
place in modern armed conflicts.

This is why for 10 years | have been calling on the international community to draw a red line against the
use of sexual violence as a weapon of war. The time has come for States to act to stop this scourge.

To support my call to action, the Mukwege Foundation has launched the “Red Line Initiative”, a global
campaign to eliminate the use of sexual violence in conflict, the first of which is the launch of the "Guide-
book on State Obligations for Conflict-Related Sexual Violence”.

The guidebook compiles all of the applicable international law and norms relating to conflict-related
sexual violence into a handbook with an aim to inform States in a comprehensive manner of their current
obligations under international humanitarian law, international human rights law, and UN Security Coun-
cil resolutions that form the Women, Peace and Security agenda.

This new guidebook - which is divided into four thematic areas: prevention, justice and responsibility,
humanitarian response, and reparations - also aims to raise awareness and strengthen the capacity of
civil society, including survivor movements in asserting their rights and to support their advocacy efforts
to hold States accountable.

What is clear from reading the guidebook is that there is already a robust set of obligations and that,

if States fully respect them, significant progress would be made towards ending the scourge of conflict-
related sexual violence.
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Everyone knows the saying. "No one is supposed to ignore the law” | hope that this guidebook, as an
accessible online resource, will contribute to ensuring that States no longer ignore their obligations to
prevent, respond to and end conflict-related sexual violence, and will aid them to finally meet their inter-
national commitments.

| would like to express my gratitude to all those involved in the development of the guidebook. Without
the help of the Mukwege Foundation, which has worked with legal experts, civil society and academic
experts, and survivors who graciously donated their time and expertise to enrich the guidebook, this
important initiative would not have seen the light of day.

It is my sincere hope that this guidebook will contribute to finally reaching a turning point in our struggle
for human dignity and justice and will allow the scourge of conflict-related sexual violence to be forgotten

in history.

Together, we will succeed!
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CHAPTER 2

Introduction

The Red Line Initiative is rooted in the belief that sexual violence in conflict and as a method of warfare
represents a violation of our shared humanity that can no longer be accepted as an unfortunate, but
unpreventable part of armed conflict. Rather, it must be prioritised as a wholly unacceptable tactic that
has no place in modern warfare.

For States, conflict-related sexual violence (CRSV) is regulated through international humanitarian law
(IHL), international human rights law (IHRL), and the United Nations Security Council (UNSC) resolutions
under its peace and security authority under the United Nations (UN) Charter. Over the past two decades,
for each of these legal frameworks, there have been important advances in clarifying and strengthening
States’ obligations to prevent, stop, and respond to CRSV.

The Red Line Initiative team has undertaken extensive research and consultations with leading legal
experts, focusing on better identifying and understanding the current gaps and fragmentation in the ex-
isting international legal frameworks relevant to CRSV. From that process, one of the key insights learned
was that there is a need for States to be better aware of their existing obligations2 For example, while
IHRL contains strong binding standards relevant to CRSV, consulted experts noted that some States
remain unaware of the scope of their obligations and thus fail, due to this and other reasons, such as
lack of political will, to take the steps required of them to meet these standards. Several experts have in-
dicated that this may be due in large part to the fact that these standards are spread out across different
documents that are not easily accessible to government officials. It was suggested that a compilation of
these standards could support policy makers in ensuring a coherent approach to CRSV through different
branches of law and different instruments.

Like all aspects of the Dr. Denis Mukwege Foundation's work, the Red Line Initiative employs a survi-
vor-centred approach that seeks to not only ensure that the law is responsive to the needs and desires
of victims/survivors, but also that victims/survivors actively participate in the design and development of
education and advocacy tools to realise their legal rights to justice, accountability, and redress.
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In line with the Committee against Torture’s General Comment 3, a person
should be considered a victim regardless of whether the perpetrator of the violation is identified,
apprehended, prosecuted or convicted’, and regardless of any familial or other relationship be-

tween the perpetrator and the victim. The term ‘victim’ also includes ‘affected immediate family or
dependants of the victim as well as persons who have suffered harm in intervening to assist victims
or to prevent victimization'.

The term ‘survivors’ may, in some cases, be preferred by persons who have suffered harm (hence
the use of both in the Guidebook). We recognise and respect that the terms ‘victim” and ‘survivor’
are without prejudice to other terms which some individuals may use to refer to themselves.

At the June 2022 global SEMA (the global network of CRSV survivors) retreat, a half-day workshop on the
Red Line Initiative was held. At the conclusion of the global retreat, SEMA members voted to form a Red
Line working group and expressed their strong interest in engaging on the issue of state responsibility
with regard to CRSV, including ensuring that States live up to their current international commitments.

From these activities, the Guidebook on State Obligations for Conflict-Related Sexual Violence came to
be. The Guidebook compiles the applicable international law and standards relevant to CRSV in order to
inform States of their current obligations in a comprehensive manner. It covers State obligations set out
in: 1) IHL; 2) IHRL; and 3) UNSC resolutions. It aims to address the awareness gap discussed above and to
provide States with an accessible and easy to use tool to ensure that they are meeting their obligations
in preventing, stopping, and responding to CRSV under international law. It is also intended to serve as an
advocacy tool for survivor groups, CSOs, and NGOs.

1. Methodology

The Guidebook is based on an extensive review of binding sources of international law, including treaties
and their protocols, customary law (which is where there is widespread, representative State practice that
is accepted by States as being required by law).? the jurisprudence of international courts and tribunals
(which, while binding only on the parties to a case, is nevertheless authoritative), and UNSC resolutions
(which are binding on UN Member States)*

Where an obligation is not extensively detailed under binding international law, reference is expressly

made to other material from authoritative bodies, such as the UN treaty bodies, which offers avenues as

to how an obligation may be best implemented. While not strictly binding, such material remains persua-

sive. Other material cited in the Guidebook includes, but is not limited to:

« Asregards IHL, the International Committee of the Red Cross (ICRC)'s Commentaries to the Geneva
Conventions;

« As regards IHRL, the General Comments/Recommendations, Decisions/Views, Concluding Observa-
tions and other material of the relevant UN treaty bodies. When appropriate, reference has also been
briefly made to reports of Special Rapporteurs.

For readers who wish to deepen their understanding of a specific system beyond the sources of law
cited, we have also included a “Further Readings” section in the Guidebook.
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2. Structure

The Guidebook contains 7 chapters:

1.

Home - In this chapter, you can find a foreword from 2018 Nobel Peace Prize Laureate Dr. Denis Muk-
wege, background on the Guidebook project, and contact information for the Mukwege Foundation

. Introduction
. International Humanitarian Law (covering the Geneva Conventions, their Additional Protocols of 1977,

customary IHL and other IHL obligations)

. International Human Rights Law

a. At the international level (encompassing the Genocide Convention, the Convention on the Elimina-
tion of Racial Discrimination, the International Covenant on Civil and Political Rights, the Convention
on the Elimination of Discrimination against Women, the Convention against Torture, the Convention
on the Rights of the Child, and the Convention on the Rights of Persons with Disabilities)

b. At the regional level (including the Council of Europe system, the Inter-American Human Rights sys-
tem, and the African Union system)

. The United Nations Peace and Security framework
. Ratification and Enforcement of Treaties - In this chapter, you can explore the available mechanisms

of enforcement of State obligations at the international level and the ratification status of treaties by
country, including whether a country has deposited any reservations or declarations/understandings
to a treaty, whether it has ratified optional and/or additional protocols to the treaty, and whether it
has recognised the competence of the expert treaty committee to hear inter-State disputes and/or
individual complaints and to conduct inquiries into alleged grave/serious or systematic violations of
the concerned treaty

. Further Readings - In this chapter, you can explore a thematic library of articles, blogs, and reports

by NGOs, experts, academics, and civil society organisations that provide in-depth examination of
specific topics relevant to CRSV

All systems analysed in chapters 3-5 contain three sections: 1) Introduction, which provides a general
overview of the relevant legal system; 2) Legal Framework, which lists the main treaties and other material
specific to that legal system on which our research was based; and 3) Obligations, which details the State
obligations to address CRSV under the relevant legal framework.

Additionally, obligations are divided into four thematic categories, namely:

1.

Prevention. "Prevention” refers to the actions that States must take to prevent the (reJoccurrence of
sexual violence in conflict;

. Justice and accountability. “Justice and accountability” concerns the steps required to investigate/

prosecute perpetrators of CRSV and to hold States accountable for violations of their international
obligations, as well as to make all justice avenues accessible to victims/survivors;

. Humanitarian response. "Humanitarian response” refers to what States must immediately do to allevi-

ate the suffering of victims/survivors of CRSV in a crisis;
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4. Reparations. The 2005 UN General Assembly (UNGA) resolution on Basic Principles and Guidelines on
the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights
and Serious Violations of International Humanitarian Law® sets out the right of victims/survivors to
redress from States? The concept of “redress” has two components: substantive, in the form of rep-
aration (restitution, compensation, rehabilitation, satisfaction and guarantee of non-repetition); and
procedural, in the form of an effective remedy. "Remedy” relates to ensuring that there is an appro-
priate legislative framework and institutions to provide for prompt and effective investigations, victim/
survivor participation in any proceedings, and, in the case of convictions, prosecution and punishment
of those found responsible. In the Guidebook, these procedural aspects of redress are addressed in
the "Justice and Accountability” category.

Some obligations may fall within multiple categories. For ease of reading, the
same obligations are not repeated in multiple categories, but this should not be understood as
limiting an obligation’s scope to the Guidebook's categorisation.

3. Scope

As mentioned above, the Guidebook focuses on State obligations to prevent, stop, and respond to CRSV
under international law, whether committed by State or non-State, public or private actors. The Guide-
book does not cover the (criminal) responsibility of individuals and, as a result, does not have a chapter
on international criminal law (ICL).

The focus on certain international legal instruments over others is motivated by the amount of informa-
tion on CRSV available under each system, and by the authoritativeness of the sources chosen.

Importantly, the Guidebook is descriptive: the Guidebook outlines what State obligations concerning
CRSV currently exist under international law and does not purport to provide readers with a more pro-
gressive understanding of the law. The Guidebook’s content is limited to those obligations already set out
by the relevant authoritative instruments and bodies.

On a final note, the international legal standards on CRSV are not set in stone. As awareness is raised

of the damaged inflicted by CRSV on society, the law continues to develop. The Guidebook compiles
standards that are relevant at the time of its publication and may, at a future date, require updating.

The “Further Readings” chapter of the Guidebook provides resources that
explore different legal interpretations and potential reforms to better combat CRSV.
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3.1 International Criminal Law

The absence of a thorough examination of ICL in the Guidebook is not meant to overshadow its impact
on the development of international law relevant to the prevention of and response to CRSV. In particular,
the various international criminal courts and tribunals. as well as national courts,’ have adopted and in-

terpreted identical or similar concepts and obligations under international law, particularly IHL, to punish

and elucidate the law on CRSV. Where appropriate, ICL is referred to in the Guidebook.

ICL has played a significant role in holding individuals accountable, and the ability of international criminal
courts and tribunals to bring perpetrators to justice is undeniable. However, as also held in the Nuremberg
Judgment quoted above:‘international law imposes duties and liabilities upon individuals as well as upon
States''® While ICL or criminal law generally do not engage the issue of State responsibility, they none-
theless are an important avenue for the enforcement of IHL and IHRL. For example, under IHL and IHRL,
States have an obligation to investigate and prosecute CRSV crimes. Domestic criminal courts do not
oversee States’ compliance with this obligation. Rather, their establishment and functioning represent
one of the ways States can fulfil that obligation. The criminalisation of CRSV in domestic legislation and
the domestic prosecution of these crimes are directly relevant to the aims of the Guidebook because
they constitute one of the most important ways States can meet their obligations under IHL and IHRL.

The existence of international criminal bodies does not exempt States from their obligation to address
CRSV first. Domestic proceedings are encouraged, especially due to States” geographic closeness to the
violations and victims/survivors, as well as their receptiveness to local sensibilities and politically sensitive
matters.

The ICRC has been at the forefront of this conversation, and has recognised that implementing IHL at

the domestic level is an essential step towards achieving better respect for IHL and more protection for

victims/survivors of armed conflict. For more information, see:

* ICRC, Bringing IHL Home: Guidelines on the National Implementation of International Humanitarian
Law’ (19 July 2021)

« KT Seelinger, Domestic Accountability for Sexual Violence: The Potential of Specialized Units in Kenya,
Liberia, Sierra Leone and Uganda' (2015) 96(894) International Review of the Red Cross 539

* ICRC, ICRC Explainer: What Does International Law Say about Universal Jurisdiction for War Crimes
Committed in Non-International Armed Conflicts?' (30 August 2022)

* ICRC, 'Universal Jurisdiction over War Crimes - Factsheet’ 21 May 2021

Special Edition Legal Guidebook on State Obligations for Conflict-Related Sexual Violence


https://www.refworld.org/cases,ICTR,40278fbb4.html
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/introduction/commentary/2020?activeTab=undefined#136_B
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/introduction/commentary/2020?activeTab=undefined#136_B
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/introduction/commentary/2020?activeTab=undefined#136_B
https://www.icrc.org/en/document/bringing-ihl-home-guidelines-national-implementation-international-humanitarian-law
https://www.icrc.org/en/document/bringing-ihl-home-guidelines-national-implementation-international-humanitarian-law
https://international-review.icrc.org/articles/domestic-accountability-sexual-violence-potential-specialized-units-kenya-liberia-sierra
https://international-review.icrc.org/articles/domestic-accountability-sexual-violence-potential-specialized-units-kenya-liberia-sierra
https://www.icrc.org/en/document/icrc-explainer-what-does-international-law-say-about-universal-jurisdiction-war-crimes
https://www.icrc.org/en/document/icrc-explainer-what-does-international-law-say-about-universal-jurisdiction-war-crimes
https://www.icrc.org/en/document/universal-jurisdiction-over-war-crimes-factsheet

4. Impact

The online availability of an accessible and user-friendly document such as the Guidebook helps consol-
idate the current international law relevant to CRSV. We hope to increase awareness and understanding
by States of their existing obligations under IHL, IHRL, and UNSC resolutions to prevent, stop, and respond
to CRSV, while creating a solid foundation for discussions of additional State commitments in this regard.
This way, States will be able to make more informed decisions to meet their international commitments to
end CRSV. At the same time, survivors and other activists will be empowered to advocate for their rights
and ensure States fulfil obligations regarding CRSV under international law.

5. The Mukwege Foundation's Approach to CRSV

5.1 Defining CRSV

CRSV is sexual violence that is related to a conflict. While originally the term typically referred to rape
against women only, it has been gradually expanded to include other forms of sexual violence agax-
inst all persons. To this end, the advocacy of international organisations and groups for a more inclusive
understanding of CRSV cannot be overstated. The ICRC, with its unique experiences and access, has
offered a great added value in addressing sexual violence in conflict. The Committee on the Elimination
of Discrimination against Women has also frequently addressed CRSV, providing States with authorita-
tive guidance on how to comply with the Convention on the Elimination of Discrimination against Women
(CEDAW) and protect women in conflict settings." Other treaty bodies, such as the Committee against
Torture and the Committee on the Rights of Persons with Disabilities, and regional human rights systems
have similarly made important contributions to this work. Further, with its resolutions, the UNSC, the UN's
highest decision-making body on peace and security, has brought CRSV into its agenda.? Civil society
groups, women's organisations, and survivor groups have also played an invaluable and critical role in
educating the international community on what constitutes CRSV, who is affected and in what manner,
and how its harms should be remedied.

Today, sexual violence refers to any act of a sexual nature committed against any person under
coercive circumstances without their consent,”® including ‘force, threat of force, or coercion caused, for
example, by fear of violence, duress, detention, psychological oppression or abuse of power'In line with
the report of the UN Secretary-General, sexual violence may be physical, psychological and/or verbal®

It includes rape, sexual slavery, forced prostitution, forced pregnancy. forced abortion, enforced sterilisa-
tion, forced marriage, trafficking in persons ‘for the purpose of sexual violence and/or exploitation’, ‘and
any other form of sexual violence of comparable gravity'

What makes an act 'sexual’ and when an act of a sexual nature may become
an act of 'sexual violence” have often been the subject of debate. With this in mind, the Hague
Principles on Sexual Violence seek to provide practitioners engaged in addressing sexual violence
with an enhanced understanding of the various forms that sexual violence may take, to allow
for more inclusive, survivor-centred, forward-looking and culturally sensitive responses to these
crimes’. The Principles are available here.
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While there is aninternationallegal definition of what acts may be considered sexual violence, approach-

es differ on how closely related sexual violence should be to conflict in order to be qualified as CRSV.

* For IHL to apply, sexual violence must have a nexus to an armed conflict. In the absence of a nexus,
sexual violence would not be regulated as a war crime under IHL;

» Under IHRL, a connection between sexual violence and the conflict itself is not required for the im-
plementation of human rights treaties. IHRL treaties condemn sexual violence as a whole and apply
equally in both peacetime and conflict;

» Asregards the UN Peace and Security framework,” in a report submitted pursuant to Security Coun-
cil resolution 2467 (2019), the UN Secretary-General stated that a link between sexual violence and
the conflict, whether direct or indirect, may be evident in the profile of the perpetrator, who is often
affiliated with a State or non-State armed group, including those designated as terrorist groups by
the United Nations; the profile of the victim, who is frequently an actual or perceived member of a
persecuted political, ethnic or religious minority, or targeted on the basis of actual or perceived sexual
orientation or gender identity; a climate of impunity, which is generally associated with State collapse;
cross-border consequences, such as displacement or trafficking; and/or violations of the provisions of
a ceasefire agreement'®

Importantly, CRSV can fall within the scope of other kinds of internationally prohibited violence. For

example:

* Under the Convention on the Prevention and Punishment of the Crime of Genocide, CRSV may be an
underlying act of genocide;

* Under the International Convention on the Elimination of Racial Discrimination, CRSV may be a form of
racial discrimination;

* Under the International Covenant on Civil and Political Rights and the Convention on the Elimination
of Discrimination against Women, CRSV may be a manifestation of discrimination/violence against
women (a group that includes girls, unless otherwise specified in the Guidebook) and/or gender-based
violence;

« Under the Convention against Torture, CRSV may be classified as either torture and/or other cruel,
inhuman or degrading treatment or punishment;

* Under the Convention on the Rights of the Child, CRSV may fall under the scope of violence against
children and child abuse;

* Under the Convention on the Rights of Persons with Disabilities, CRSV may amount to violence against
persons with disabilities;

» Under the Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence (Istanbul Convention), CRSV may be a form of domestic violence.

In the Guidebook, references to the above-mentioned forms of violence and
their corresponding State obligations should be understood as including CRSV.

Accordingly, different systems may impose differing obligations (in both substance and scope) on States.
Such obligations, however, are not mutually exclusive: for example, States may have the obligation to
prevent or respond to CRSV that amounts to racial discrimination and that simultaneously constitutes
gender-based violence. Further, several frameworks (at both the regional and international level) have
frequently referred to one another’s approaches to CRSV. States should not comply with their obligations
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under a specific instrument or legal field in anisolated manner: the International Court of Justice (ICJ) has
stressed that ‘an international instrument has to be interpreted and applied within the framework of the
entire legal system prevailing at the time of the interpretation’’” As such, States should consider adopting
aholistic, intersectional approach in the implementation of their international legal obligations to prevent
and respond to CRSV.

In the next 5 subsections, we provide readers with information that States should consider to implement
their obligations under international law to prevent and respond to CRSV in a comprehensive manner.
We begin by examining how the law has evolved to protect persons that face intersectional discrim-
ination. Then, we discuss which groups may be most exposed to human rights violations by virtue of
structural conditions of risk. Further, we illustrate how different areas of international law interact with
one another to address CRSV. Next, we explain how, in certain circumstances, States have to implement
their international legal obligations beyond their borders. Finally, we consider how States should address
CRSV committed by private actors.

5.2 AnIntersectional Approach to International Law

Intersectionality is a term coined by Prof. Kimberlé Crenshaw. Originally, she used the term to analyse
the multiple and overlapping forms of discrimination experienced by African American women in the
United States? In the past few decades, UN human rights treaty bodies (committees of experts who
monitor States’ implementation of human rights treaties) and regional human rights systems have come
to embrace intersectionality in their examination of human rights violations.

Case study: Gonzales Lluy et al v Ecuador concerned a girl, Talia, who, after contracting HIV following a
blood transfusion that had not been tested for infectious diseases, was barred from attending school,
suffered discrimination at the hands of school officials and teachers, and was evicted and forced to
move with her family multiple times when landlords found out about her status. While this case does not
address CRSV, it exemplifies how an intersectional approach can be used when dealing with persons
subjected to multiple and overlapping forms of discrimination.

The Inter-American Court of Human Rights established that the discrimination against Talia was asso-
ciated with several factors such as the fact that 'she was a woman, a person with HIV, a person with a
disability, a minor, and due to her socio-economic status’, increasing her vulnerability and exacerbating
the harm she suffered?' In this sense, the discrimination suffered by the applicant was multiple. The Court,
in finding that the State had violated the applicant’s right to education among other rights, indicated
that the discrimination ‘was caused not only by numerous factors, but also arose from a specific form
of discrimination that resulted from the intersection of those factors' [lIf one of those factors had not
existed, the discrimination would have been different’.

Indeed, the [applicant’s] poverty had an impact on the initial access to health care that was not of
the best quality and that, to the contrary, resulted in the infection with HIV. The situation of poverty
also had an impact on the difficulties to gain access to the education system and to lead a decent
life. Subsequently, because she was a child with HIV, the obstacles that Talia suffered in access to
education had a negative impact on her overall development, which is also a differentiated impact
taking into account the role of education in overcoming gender stereotypes. As a child with HIV,
she required greater support from the State to implement her life project. As a woman, Talia has
described the dilemmas she feels as regards future maternity and her interaction in an intimate
relationship, and has indicated that she has not had appropriate counseling?
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Talia’s case illustrates that discrimination does not affect everyone in the same way and that the impact
‘is more severe on members of vulnerable groups’?® Distinct discriminations (e.g., sexism, ableism, racism,
homophobia and transphobia, among others) should be seen as a unified system that generates op-
pression. An individual possesses multiple identities simultaneously (for example, a child with a disability
who belongs to an ethnic minority), all of which contribute not only to how they see themselves, but also
to how they are seen by society.

5.3 The Concept of ‘Vulnerability’ in International Human Rights Law

Under international law, the concept of vulnerability helps denote persons that ‘are more prone to harm
than others’'2*From a human rights point of view, their predicament is ‘more challenging than the situation
of other members of society'®

All references to ‘vulnerability’ in the Guidebook should not be interpreted as
overlooking the agency and individual circumstances of vulnerable persons. Where appropriate,
the language of ‘at risk’ has been used instead. Similarly, while many of the sources used in the
Guidebook use the terminology of ‘'vulnerable persons’, there has been a movement away from this
language. Any references to vulnerable persons should be understood as persons in vulnerable
situations or at risk. This shift is meant to encourage States to undertake a context-specific analysis
and consider what the vulnerability risk relates to, for example further or heightened discrimination,
marginalisation and/or more violence, including sexual violence.

Persons in vulnerable situations possess characteristics, such as gender, immigration status and/or
socio-economic deprivation, that entail external, structural conditions of risk which place them in a
position of higher exposure to human rights violations.#

As aresult, such persons require ‘special protection’? Concern for the protection of vulnerable persons
has not only led to the consolidation of IHRL after the Holocaust, but also grounds and prominently
features in all the UN and regional human rights treaties adopted after 194828

However, vulnerability should not be understood as a biological descriptor: vulnerability is not neces-
sarily inherent or intrinsic to the human condition. Rather, societal structures play a primary role in the
creation and aggravation of vulnerabilities. Vulnerable persons face impediments to the enjoyment of
their rights that may result from ‘historical patterns of stigma or discrimination’?’

For example, the European Court of Human Rights (ECtHR) has found that the Roma are a vulnerable
minority ‘as a result of their turbulent history and constant uprooting’, occasioned by outbursts of racial or
social hatred and the strained relations between communities that have contributed to the ‘deplorable
situation’ in which the majority of Roma lives today.*° Similarly, the European Court has considered that
‘people living with HIV are a vulnerable group with a history of prejudice and stigmatisation’. Ignorance
about the spread of HIV has bred prejudice which, in turn, has stigmatised or marginalised those who
carry the virus:
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As the routes of transmission of HIV/Aids became better understood, it was recognised that HIV infection
could be traced to specific behaviours - such as same-sex sexual relations, drug injection, prostitution
or promiscuity - that were already stigmatised in many societies, thereby creating a false nexus between
the infection and personal irresponsibility and reinforcing other forms of stigma and discrimination, such
as racism, homophobia or misogyny.®

Awareness of the influence that societal structures may have in facilitating human rights violations is
fundamental in preventing and responding to CRSV. The UNSC has recognised that discrimination
against women and girls, the under-representation of women in decision-making and leadership roles,
the impact of discriminatory laws and their gender-based enforcement and application, harmful social
norms and practices, cultural assumptions about male invulnerability to sexual violence, structural in-
equalities, discriminatory views on women or gender roles in society, and lack of available services for
survivors all exacerbate exposure to CRSV. CRSV occurs on a continuum of sexual and gender-based
violence, which impacts diverse groups of women and girls disproportionately, but also men and boys, in
peacetime as well as during armed conflict32 As a general rule, States should afford special protection to
persons at risk of human rights violations by virtue of their:

* Race and colour;

« Sex, gender identity and expression, sexual orientation and sex characteristics;
+ Disability;

* Age;

+ Health status;

* Language;

* Religion;

« Political or other opinion;

* National or social origin;

» Birth and nationality;

* Marital and family status;

» Economic and social situation.?

This is not an exhaustive list. What follows is a brief explanation of how certain groups exist in vulnerable
situations, and are exposed to further violence, discrimination and/or marginalisation as a result.

Women. Gender equadlity is not only a basic human right; its achievement has significant socio-economic
ramifications. Empowering women fuels thriving economies, spurring productivity and growth”.

Yet gender inequalities remain deeply entrenched in every society. Women lack access to decent
work and face occupational segregation and gender wage gaps. They are too often denied access
to basic education and health care. Women in all parts of the world suffer violence and discrimina-
tion. They are under-represented in political and economic decision-making processes

The inferior status frequently accorded to women ‘is entrenched in history, culture and tradition’, and
places them at risk of ‘specific violations such as gender-based violence, trafficking and sex discri-
mination’ In conflict, sexual violence against women and girls is widespread and used as a war tactic:3
a majority of the 3300 cases of CRSV that the UN was able to verify in 2021 were women and girls (this
number is not representative of the full scale and prevalence of CRSV)¥
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Children. Children are largely dependent on adults for their basic needs, including food, health care and
education. Yet, circumstances force many to manage by themselves. Millions of children, ‘especially the
youngest, the poorest and the most marginalized’, do not have access to nutritious foods:* nearly half of
all deaths in children under 5 are attributable to undernutrition. In 2021, 25 million children missed out on
lifesaving vaccines.*® 64 million children of primary school age remain out of school, ‘with the majority of
them coming from marginalized groups'#

In humanitarian settings, children are especially at risk:

During armed conflict, natural disasters and other emergencies, children may be forced to flee their
homes, some torn from their families and exposed to exploitation and abuse along the way. They
risk injury and death. They may be recruited by armed forces. Especially for girls and women, the
threat of gender-based violence soars.#

LGBTQI+ persons. Homophobic and transphobic attitudes, often combined with a lack of adequate
legal protection against discrimination on grounds of sexual orientation, gender identity, gender expres-
sion and sex characteristics, endanger lesbian, gay, bisexual, transgender, queer and intersex persons

(LGBTQI) and others (+. The '+ symbolises the numerous non-cishet gender identities and sexudalities that

cannot be contained in a brief acronym) everywhere **

LGBTQI+ people are discriminated against in the labour market, in schools and in hospitals, mistreated
and disowned by their own families. They are singled out for physical attack - beaten, sexually assaulted,
tortured and killed.

Discrimination and hate-motivated violence against LGBTQI+ people [are] widespread, brutal, and
often perpetrated with impunity, and it is even worse for those belonging to racialized communities.
They are also victims of torture and ill treatment, including in custody, clinics and hospitals.

In some 77 countries, discriminatory laws criminalize private, consensual same-sex relationships -
exposing individuals to the risk of arrest, prosecution, imprisonment - even, in at least five countries,
the death penalty.*

Existing discrimination and violence against LGBTQI+ persons are aggravated during conflict. Trans and
intersex persons who lack identification documents with gender markers matching their gender identity
‘may lose access to hormone replacement therapy or other medical treatments’. Some may be unable to
flee war-torn countries, as trans women and non-binary people assigned male at birth ‘are considered

“‘men” and - being potential recruits - are not allowed to leave'. As a whole, LGBTQI+ persons may even
be excluded from evacuation and emergency responses®

Reports on the persecution of individuals because of their actual or perceived of sexual orientation,
gender identity, gender expression and sex characteristics also mention sexual violence, including
forced stripping and rape, ‘perpetrated both by government forces and by armed groups, in particular
in detention facilities’,*® as well as beating their sexual organs, forced nudity, and anal or vaginal faux
‘examinations’ supposedly ‘as a means to “confirm” their sex or whether they had been penetrated in
their anus'
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Persons with disabilities. Over one billion people worldwide are living with some form of disability.*® Per-
sons with disabilities face discrimination and barriers every day that restrict them from participating in
society on an equal basis with others.

For example, they are commonly denied their rights to be included in school and the workplace, to
live independently in the community, to vote, to participate in sport and cultural activities, to enjoy
social protection, to access justice, to consent or refuse medical treatment or to enter freely into
legal commitments such as opening a bank account, and inheriting or buying property.°

Once an armed conflict breaks out, persons with pre-existing disabilities are frequently unable to access
‘the basic necessities for survival, such as food, water, sanitation, shelter, healthcare and humanitarian aid".

Fearing for their lives and security, when many are forced to flee their homes, persons with disabilities
are often left behind, or simply cannot leave, facing the challenges and barriers exacerbated by military
operations.

Urban warfare and the use of explosive weapons with wide-area impact in populated areas leave many
affected people with life-long disabilities or severe psychological trauma. What remains of healthcare facil-
ities in such environments is often overwhelmed with the sick and wounded, typically with complex injuries.

Persons with disabilities, who already face discrimination and stigma in peacetime, often face even
greater harm in armed conflicts - including being directly targeted or indiscriminately attacked.
Women and girls with disabilities face an increased risk of sexual violence, while boys and men with
disabilities are forcibly recruited or mistakenly targeted as members of parties to the conflict. Institu-
tions housing or caring for persons with disabilities have been targeted or used as human shields.>°

Refugees, asylum-seekers, and internally displaced persons. Refugees are persons who have fled their
own country because they are at risk of persecution there, and have obtained international protection®
Asylum seekers are person ‘whose request for sanctuary has yet to be processed' > Internally displaced
persons are persons who have been forced to flee their homes to avoid the effects of armed conflict,
generalised violence and human rights violations, and have not crossed a border >

At the end of 2021, there were 89.3 million forcibly displaced persons world-wide ‘as a result of persecu-
tion, conflict, violence, human rights violations or events seriously disturbing public order’. Many experi-
ence racism and/or xenophobia, are excluded from local communities and denied citizenship, becoming
stateless as a result >

National or ethnic, religious and linguistic minorities. A considerable number of human rights violations
are the product of discrimination, racism and exclusion on the grounds of race, colour, descent, national
or ethnic origin, language, religion, social origin and birth.

There is no internationally agreed definition as to who is a minority. The existence of a minority is
a question of fact and carries both objective factors (such as the existence of a shared ethnicity,
language or religion) and subjective factors (including that individuals must identify themselves as
belonging to a national or ethnic, religious or linguistic minority group).>®

Special Edition Legal Guidebook on State Obligations for Conflict-Related Sexual Violence



Indigenous persons. There are over 476 million Indigenous persons across the world.

Indigenous peoples have in common a historical continuity with a given region prior to colonization
and a strong link to their lands. They maintain, at least in part, distinct social, economic and political
systems. They have distinct languages, cultures, beliefs and knowledge systems. They are deter-
mined to maintain and develop their identity and distinct institutions and they form a non-dominant
sector of society.”®

Indigenous persons are nearly three times as likely to be living in extreme poverty compared to their
non-Indigenous counterparts.> During conflict, they are among the most at risk due to the poverty, polit-
ical marginalisation and systemic discrimination that they still face.

In some countries, Indigenous peoples are victims of massacres carried out by the army or paramilitary
groups during conflicts. In many cases, Indigenous women have been used as “spoils of war” and sub-
jected to sexual violence and rape. Indigenous children are sometimes forcibly recruited to participate in
armed conflicts, leaving behind their homes, and their childhood.>®

5.4 How Different Fields of Law Interact with One Another

5.4.1 The Interaction between IHL and IHRL

IHL applies in armed conflicts only. On the other hand, IHRL applies at all times and in all situations.>® While
not identical, the two fields are sometimes alike. In interpreting shared concepts (such as cruel, inhuman
and degrading treatment), experts have often referred to IHRL to expand upon IHL (or vice versa)® The
IHL and IHRL provisions relevant to CRSV are largely complementary and mutually reinforce each other.
As a general rule, to determine States’ international obligations, both IHL and IHRL must be taken into
account.’

However, if the simultaneous application of IHL and IHRL leads to alegal contradiction, it is preferable to
adopt a case-by-case approach and apply the provision which provides more detailed guidance on the
problem to be addressed .

5.4.2 The Interaction between Different UN Human Rights Treaties

All rights in human rights treaties are ‘universal, indivisible and interdependent and interrelated".
States must treat human rights ‘in a fair and equal manner, on the same footing, and with the same
emphasis’®

With this in mind, the UNGA adopted resolution 68/268 on strengthening and advancing the functioning
of the UN human rights treaty bodies. The UNGA recommended that treaty bodies, while having their own
distinct mandates, generalise good practices and methodologies, ‘ensuring coherence across the treaty
bodies, and standardizing working methods’ %4

This recommendation concerns procedural, rather than substantive, matters: States should not adopt
a harmonised, generalised approach to the protection of human rights. Doing so risks interfering with
the minority-, disability-, or gender-sensitive perspective that may be required in the implementation of
different human rights treaties.
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As arule, States should not construe obligations under different human rights treaties that have the po-
tential to contradict each other as conflicting. For example, the Committee on the Rights of Persons with
Disabilities and the Committee on the Elimination of All Forms of Discrimination against Women have
stated that gender equality and disability rights ‘are mutually reinforcing concepts’, and that referring to
disability rights to restrict or prohibit women'’s access to safe abortion ‘constitutes a misinterpretation of
the Convention on the Rights of Persons with Disabilities’®®

In the unlikely event that a conflict cannot be resolved, a possible approach is to apply the provision that
is more conducive to the realisation of the human right at issue.®

5.4.3 The Interaction between International and Regional Human Rights Law

All rights in human rights treaties, including regional treaties, are ‘universal, indivisible and interdepend-
ent and interrelated’. States must treat human rights ‘in a fair and equal manner, on the same footing,
and with the same emphasis’. 'While the significance of national and regional particularities and various
historical, cultural and religious backgrounds must be borne in mind’, States, regardless of their political,
economic and cultural systems, must promote and protect all human rights and fundamental freedoms ¢’

As a result, States should take a similar approach to potential conflicts between international and re-
gional human rights law, and acknowledge that the two reinforce each other®® This has also been the
general practice of the UNGA, the UN Human Rights Council and the UN Human Rights Office of the High
Commissioner.®®

5.4.4 The Interaction between IHL, IHRL and Other International Legal Instruments

Under international law, there is a presumption against conflict of international legal norms. It is prem-
ised upon the assumption that States ‘act consistently and do not enter into agreements that contradict
pre-established rights or obligations'’® As a general rule, instruments that touch upon the same subject
matter should be implemented in a complementary manner.”" Conflicts are avoided by reference to the
Vienna Convention on the Law of Treaties (VCLT), an instrument which codifies customary law’? and pro-
vides guidance on how to interpret possibly conflicting provisions harmoniously and whether one should
prevail over the other.”?

Case study: the Arms Trade Treaty. Currently ratified by 113 States Parties, the Arms Trade Treaty (ATT)
is an international treaty that regulates the international trade in conventional arms and seeks to prevent
and eradicate their illicit trade by establishing international standards governing arms transfers’ Under
article 7, States must assess the potential that the conventional arms or items they wish to export may be
used to commit or facilitate a serious violation of IHL and/or IHRL, including serious acts of gender-based
violence, or violence against women and children’”” If, after conducting this assessment and in the ab-
sence of available mitigating measures, the exporting State Party determines that there is an overriding
risk, it must not authorise the export.’

Some treaty bodies have found that the treaties they monitor already require States Parties to regu-
late the international transfer of arms.”” However, this has not led to a conflict between instruments. The
obligations that States have under such treaties are actually reinforced by the ATT. For example, the
CEDAW Committee has observed that ratifying and implementing the ATT would help States address the
gendered impact of the international arms trade’®
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The UNSC has similarly acknowledged the adoption of the ATT, and noted the relevance of article 7(4)
(on the export of arms used to commit or facilitate the commission of gender-based violence or violence
against women and children) to its Women, Peace and Security agenda.’””

5.5 The Extraterritorial Scope of International Legal Obligations:
Understanding Jurisdiction

A State must comply with its obligations under IHL beyond its own territory. As the purpose of IHL is to
regulate the conduct of one or more States involved in an international (i.e., inter-State) armed conflict on
the territory of another, there is no question that IHL applies to a State’s extraterritorial conduct, though
the extent of the geographic reach of IHL applicability is not unlimited ® The same holds true for non-in-
ternational (i.e, non-inter-State) armed conflict® the rules of IHL reflect ‘elementary considerations of
humanity” and are applicable under customary international law to any conflict, whether international
or non-international 8 Parties to a conflict ‘cannot be absolved of their IHL obligations when the conflict
reaches beyond the territory of a single State’#

Under IHRL, the matter is more complex. For a State to have human rights duties towards persons (includ-

ing persons who are not citizens of that State),®* and for persons to have human rights enforced by and

against that State, that State must have jurisdiction (i.e., ‘authority, responsibility or control) over those

persons or the space they inhabit® States' jurisdiction under IHRL is different from:

+ States’ jurisdiction under general international law, which determines whether States have a right to
assert their public, sovereign authority and take legislative, executive or judicial action;

« The jurisdiction (i.e.. ‘competence’, which can be understood as having the authority) of judicial and
other bodies, including human rights treaty bodies, to hear a complaint and adjudicate on a dispute;

« Attribution, which determines whether the harmful conduct of particular individuals is imputable to a
State 8¢

To establish a State's human rights jurisdiction, control must be effective® The test to establish whether
control is effective may be spatial, personal or functional.

Spatial Jurisdiction. Spatial jurisdiction concerns the effective control that a State exercises over an area.
Generally, a State is presumed to have jurisdiction over its own territory. While extraterritorial jurisdiction is
exceptional, factual and legal elements, including ‘military actions or actions by State security forces that
indicate “control”, “power” or “authority”, can establish jurisdiction.®®

This is usually the case when States exercise effective control over occupied territories. Occupying pow-
ers (i.e, a State that has placed the opposing State’s territory under its authority)®® must secure respect
for IHRL and protect the inhabitants of occupied territories ‘against acts of violence, and not to tolerate
such violence by any third party'?° Depending on the circumstances, States that cannot be considered
occupying powers may still have effective control over a certain area.”

Personal jurisdiction. States may exercise effective control over specific individuals, whether present

within or outside their territory, and thus have personal jurisdiction. This is usually the case when:*?

« States, through their agents, including soldiers, police and security forces, have physical control over
those individuals, such as detained individuals;*

» A State exercises the powers normally exercised by a Government that has consented to, invited or
acquiesced to that State’s presence in its territory, for example by treaty or UNSC resolution.”
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Functional jurisdiction. Functional jurisdiction is the control that States may have over activities that af-
fect the enjoyment of human rights. A State has extraterritorial obligations under IHRL when its conduct,
including ‘its military or other activities’, or the conduct of private actors may lead to harm against human
rights ‘in a direct and reasonably foreseeable manner’' %

Functional jurisdiction is the broadest in nature.”® However, a State cannot be held responsible for every

human rights violation committed within its jurisdiction: the particular circumstances of each case must

be examined.?”” To determine whether a State has failed to comply with their IHRL obligations, it must be

established that:

+ Atthe time of the violation, the authorities knew or should have known of the real and imminent danger
to aperson’s human rights, and failed to take all reasonable measures to prevent or avoid that danger;

« There was a causal link between the violation committed within a State’s jurisdiction and the harm
caused to that person’s life and/or integrity.”®

5.6 Preventing and Responding to CRSV Committed by Private Actors

All parties to a conflict, whether State or non-State, public or private, are bound by the provisions of IHL.%°
Under IHRL, the matter is more complex. While there are debates as to whether IHRL directly applies to
private actors, all human rights treaties require States to protect all within their jurisdiction from violations
committed by private actors, including non-State armed groups.

By becoming parties to international treaties, States assume obligations and duties under inter-
national law to respect, to protect and to fulfil human rights. The obligation to respect means that
States must refrain from interfering with or curtailing the enjoyment of human rights. The obliga-
tion to protect requires States to protect individuals and groups against human rights abuses. The
obligation to fulfil means that States must take positive action to facilitate the enjoyment of basic
human rights.1°°

For our purposes, the relevant obligation is that to protect (or, interchangeably, to ensure) States must
protect individuals not only against human rights violations committed by their agents, but also against
violations committed by private persons or entities?? Protective measures include preventive measures,
such as the enactment of legislation and the establishment of regulatory and monitoring mechanismsin
the private sphere, and reactive measures, such as investigation and prosecution of human rights abus-
es.°®* Whether States have complied with their obligation to protect human rights is determined through
a due diligence test

Case study: Velasquez-Rodriguez v Honduras concerned the violent detention and disappearance of
Manfredo Veldsquez, a university student, at the hands of the Government of Honduras. In finding that
from 1981 to 1984, 100 to 150 persons disappeared in the Republic of Honduras, and many were never
heard from again’, the Inter-American Court held that a State may be held responsible for human rights
violations committed by private persons or whose perpetrators have not been identified because of a
State’s lack of due diligence to prevent the violation or to respond to it" as required by the American
Convention on Human Rights©®
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The existence of a particular violation does not, in itself, prove a State's failure to take protective meas-
ures. However, a State has a legal duty:

[Tlo take reasonable steps to prevent human rights violations and to use the means at its disposal
to carry out a serious investigation of violations committed within its jurisdiction, to identify those re-
sponsible, to impose the appropriate punishment and to ensure the victim adequate compensation.
This duty to prevent includes all those means of a legal, political, administrative and cultural nature
that promote the protection of human rights and ensure that any violations are considered and
treated as illegal acts, which, as such, may lead to the punishment of those responsible and the
obligation to indemnify the victims for damages.®®

A failure to comply with this legal duty may engage States’ international responsibility.””
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CHAPTER S

United Nations
Peace and Security

l. Introduction

The United Nations (UN) is an intergovernmental organisation founded in the wake of World War Il by 51
countries 'to save succeeding generations from the scourge of war''?° The UN is guided by the purposes
and principles contained in its founding document, the UN Charter,™ such as maintaining international
peace and security, developing friendly relations among nations, solving international problems cooper-
atively and promoting human rights™ Almost all States in existence have ratified the UN Charter.™

Since its very beginning, the UN has encouraged and participated in the development of international
low to regulate international relations and establish ‘conditions under which justice and respect for the
obligations arising from treaties and other sources of international law can be maintained' ™ It has done
so through its main bodies, including the UN General Assembly (UNGA), the UN Security Council (UNSC),
the International Court of Justice (ICJ) and the Secretariat.

The UNGA is the main deliberative, policy-making and representative organ of the UN. All UN Member
States are represented in the UNGA, which functions as a forum for multilateral discussion of international
issues covered by the UN Charter.™

Our focus on the Council in this chapter is due to the Council's lead and binding
role in determining the existence of a threat to the peace or act of aggression, and what measures
may be required in response, under Chapters VI and VIl of the UN Charter

Composed of 5 permanent and 10 non-permanent members, the Council has primary responsibility,
under the UN Charter, for the maintenance of international peace and security.™ Its decisions are binding
on all UN Members.
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The ICJ is the UN's principal judicial organ. Its role is to settle, in accordance with its Statute and inter-
national law, legal disputes submitted to it by States and to give advisory opinions on legal questions
referred to it by authorised UN organs and specialised agencies."”

The Secretariat comprises the Secretary-General and UN staff members who carry out the day-to-day
work of the UN as mandated by its main bodies. The Secretary-Generalis a symbol of the UN's ideals, and
an advocate for all the world's peoples.™ Under the UN Charter, the Secretary-General is empowered
to bring to the attention of the Council any matter that may threaten the maintenance of international
peace and security.™

1.1 CRSV under the UNSC Resolutions

Inits seminal 2008 resolution, Resolution 1820, the Council stated that CRSV has been used as a ‘tactic of
war to humiliate, dominate, instil fear in, disperse and/or forcibly relocate civilian members of a commu-
nity or ethnic group’.?° In 2009, the Council condemned in the strongest terms ‘all sexual and other forms
of violence committed against civilians in armed conflict, and recognised that in the context of armed
conflict - both international and non-international - civilians (in particular women and children) require
protection as an at risk section of the population? Since then, the Council has expressed concern over
CRSV committed in, for example, the Democratic Republic of Congo,”?? the Central African Republic,®
Somalia,?* Mali,”® Yemen,”® and Sudan.”

The Council has noted that women and girls ‘account for the vast majority of those adversely affected by
armed conflict, including as refugees and internally displaced persons, and increasingly are targeted by
combatants and armed elements’ ' Protecting and guaranteeing the rights of women and girls in times
of war and promoting their participation in peace processes are essential to achieving international
peace and security.”” The Council has also acknowledged that men and boys can be victims of CRSV,
including in detention settings and within armed groups.”*°

Further, the Council has recognised that sexual violence is ‘known to be part of the strategic objectives
and ideology of certain terrorist groups, used as a tactic of terrorism, and an instrument to increase their
power through supporting financing, recruitment, and the destruction of communities’™

.2 The UNSC’s Response to CRSV

Under Chapter VIl of the Charter, the Council has the authority to establish ‘the existence of any threat
to the peace, breach of the peace, or act of aggression’, and to make recommendations or determine
measures to maintain or restore international peace and security'*? Before doing so, the Council may
require all parties concerned to comply with any provisional measures it deems necessary: a failure to
comply may result in a harsher response.®

Decisions on procedural matters require nine members of the Council to vote affirmatively. Decisions on
non-procedural matters require nine members of the Council to vote affirmatively, including the perma-
nent members (i.e, China, France, Russia, the United Kingdom and the United States of America).

Measures to maintain or restore international peace and security are generally considered as non-pro-

cedural matters,® and include:

1. Measures 'not involving the use of armed force’, such as ‘complete or partial interruption of economic
relations and of rail, seq, air, postal, telegraphic, radio, and other means of communication, and the sev-
erance of diplomatic relations’. The Council may call upon Members of the UN to apply such measures;*¢
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2. Should such measures be inadequate, ‘action by air, sea, or land forces’. Action includes ‘'demonstra-
tions, blockade, and other operations by air, sea, or land forces of Members of the United Nations'™’

CRSV, as a practice that may reach appalling levels of brutality that persist the cessation of hostilities
and ‘impede the restoration of international peace and security’, may require the adoption of such
measures to avoid the significant exacerbation of armed conflict situations™® Hence, the Council has
continuously included such situations on its agenda to, where necessary, adopt appropriate steps to
address them ™ For example, it has required all parties to an armed conflict to cease all acts of sexual
violence with immediate effect® The Council has done so by recalling the commitments States have
under the Beijing Declaration and Platform for Action, reaffirming the obligation of States Parties to the
Convention on the Elimination of All Forms of Discrimination against Women and its Optional Protocol
(urging States that have not yet done so to consider ratifying or acceding to them), and noting General
Recommendation 30 on Women in Conflict Prevention, Conflict and Post-Conflict Situations of the
Committee on the Elimination of Discrimination against Women.!

The intervention of the Council does not displace States’ obligations to prevent
the commission of CRSV within their territory or, if it has materialised, to prosecute the perpetrators.
‘States bear primary responsibility to respect and ensure the human rights of their citizens, as well
as allindividuals within their territory'.

Other ways in which the Council has dealt with threats to peace include:

1. State-specific sanctions regimes, including targeted and graduated measures against parties to
armed conflict who commit CRSV;?

2. The appointment of the Special Representative of the Secretary-General on Sexual Violence in
Conflict;

3. The use of force.

.2.1 Sanctions

Sanctions are a non-military measure that the Council has increasingly resorted to. As sanctions are
adopted in accordance with the Council's powers under Chapter VIl of the UN Charter,* all UN Mem-
bers have an obligation to implement them when called upon. Since 1966, the Council has established 31
sanctions regimes.

“4The Council has imposed targeted sanctions on individuals who have perpetrated and directed
CRSV. In resolution 2467, the Council reiterated its intention, when choosing whether to adopt or
renew targeted sanctions in situations of armed conflict, to consider including designation criteria
pertaining to acts of rape and other forms of sexual violence*

The following are four regimes which expressly denote sexual and gender-based violence as violations
of international law requiring sanctions.
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1.2.1.1. Situation in the Democratic Republic of Congo (DRC)

In Resolution 1493 (2003), the Council called upon the parties to the conflict to stop violations of interna-
tional humanitarian law (IHL). Five years later, the Council ‘strongly condemnled] the continuing violence,
in particular sexual violence directed against women in the Democratic Republic of the Congo™ and
included CRSV as part of the designation criterion for sanctions.®

In 2016, the Council adopted Resolution 2293 noting again ‘with great concern the persistence of serious
human rights abuses and international humanitarian law violations against civilians in the eastern part of
the DRC', including ‘'sexual and gender-based violence and large scale recruitment and use of children
committed by armed groups’. The resolution renewed the previously imposed sanctions™?

The Council also urged 'the Government of the DRC to continue the full implementation and dissemina-
tion throughout the military chain of command, including in remote areas, of its commitments made in the
action plan signed with the United Nations, and for the protection of girls and boys from sexual violence'™°
It welcomed efforts ‘'made by the Government of the DRC to combat and prevent sexual violence in conflict,
including progress made in the fight against impunity’. The Council called on the DRC 'to further pursue its
action plan commitments to end sexual violence and violations committed by its armed forces and continue
efforts in that regard, noting that failure to do so may result in the [Armed Forces of the Democratic Republic
of the Congol being named again in future Secretary General's reports on sexual violence'™

1.2.1.2. Situation in Somalia

In Resolution 2002 (2011), the Council included sexual and gender-based violence as a designation cri-
terion for targeted sanctions. The Council condemned in the strongest terms ‘all acts of violence, abuses
and violations, including sexual and gender-based violence, committed against civilians, including chil-
dren, in violation of applicable international law'*? The Council stressed ‘that the perpetrators must be
brought to justice, recalling all its relevant resolutions on women, peace and security, on children and
armed conflict, and on the protection of civilians in armed conflicts'™>®

1.2.1.3. Situation in South-Sudan

In 2015, the Council established a sanctions regime against South Sudan, and included rape and sex-
ual violence in the list of prohibited acts.® The Council strongly condemned ‘past and ongoing human
rights violations and abuses and violations of international humanitarian law’, including those involving
rape, and other forms of sexual and gender based violence, by all parties, ‘including armed groups and
national security forces, as well as the incitement to commit such abuses and violations. The Council
emphasised that those responsible for violations of international humanitarian law and violations and
abuses of human rights must be held accountable, and that the Government of South Sudan bears the
primary responsibility to protect its population from genocide, war crimes, ethnic cleansing, and crimes
against humanity' '

The Council also condemned the use of media to broadcast hate speech and transmit messages insti-
gating sexual violence against a particular ethnic group, which has the potential to play a significant role
in promoting mass violence and exacerbating conflict™® and called on the Government to take appropri-
ate measures to address such activity' ™ The Council urged all parties to instead contribute to promoting
peace and reconciliation among communities.™®
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1.2.1.4. Situation in the Central African Republic

In 2014, the Council adopted targeted sanctions in Resolution 2134 against individuals undermining
peace, threatening political processes, and committing atrocities, including sexual violence The
Council expressed its concerns about the ‘multiple and increasing violations of international human-
itarian law and the widespread human rights violations and abuses’, including those involving sexual
violence against women and children and rape ‘committed by both former Seleka elements and militia
groups, in particular those known as the “anti-Balaka™¢°

The Council decided that the mandate of the United Nations Integrated Peacebuilding Office in the
Central African Republic had to be reinforced and updated to include the promotion and protection
of human rights and ‘'monitor, help investigate and report to the Council, specifically on violations and
abuses committed against children as well as violations committed against women including all forms
of sexual violence in armed conflict, including through the deployment of child protection advisers and
women protection advisers' ™’

1.2.2 The Special Representative of the Secretary-General on Sexual Violence in Conflict

The Council's binding resolutions on CRSV are complemented by the work of the Office of the Special

Representative of the Secretary-General on Sexual Violence in Conflict, established by UNSC resolution

1888 (2009).%? To effectively address CRSV at both headquarters and country level, the Special Repre-

sentative is empowered to:

» Provide coherent and strategic leadership;

» Strengthen existing UN coordination mechanisms;

* Engage in advocacy efforts with parties to armed conflict, civil society and governments, including
military and judicial representatives;

* Promote cooperation and coordination of efforts among all relevant stakeholders, primarily through
the UN Action against Sexual Violence in Conflict inter-agency initiative, a network of 24 UN entities
aiming to end sexual violence ‘during and in the wake of armed conflict’'

+ Work with UN Members to develop joint Government-UN Comprehensive Strategies to Combat Sexuall
Violence, in consultation with all relevant stakeholders;**

+ Provide additional briefings and documentation on sexual violence in armed conflict to the Council®®
A primary function of the Office of the Special Representative is to prepare the Annual Report of the
Secretary-General on CRSV, focusing on countries for which credible information is available. The
Reportincludes detailed information on parties to armed conflict that are ‘credibly suspected of com-
mitting or being responsible for’ acts of sexual violence. All listed parties should engage with the Office
to develop ‘specific, time-bound commitments and action plans to address violations', or risk exclusion
from UN peacekeeping operations.'®®

Since 2017, the office has been led by the Special Representative Ms Pramila Patten of Mauritius, who
has set three strategic priorities as part of her mandate, namely (i) converting cultures of impunity into
cultures of justice and accountability through consistent and effective prosecution; (i) fostering national
ownership and leadership for a sustainable, survivor-centered response; and (iii) addressing the root
causes of CRSV with structural gender inequality and discrimination, poverty and marginalization as its
invisible driver in times of war and peace’?’
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The Special Representative has highlighted the work done by the Council to address CRSV throughout
its resolutions:

‘The resolutions on sexual violence articulate the elements of a compliance regime to influence the
conduct of perpetrators, and potential perpetrators. The resolutions reinforce International Humani-
tarian Law, which makes it clear that even wars have limits, and sexual violence is beyond the scope
of acceptable conduct, even in the midst of battle. These limits have been universally agreed upon
and must be universally respected. They include a categorical prohibition on all forms of sexual vio-
lence, which can never be excused, justified, or amnestied’.

In addition, the Special Representative has indicated that sexual violence ‘is the most consistently and
massively under-reported violation’, hence the available data only represents ‘the tip of the iceberg’. Her
office has recommended that the Council ‘mobilize immediately on the basis of our common conviction
that even one case of sexual violence is unacceptable’®®

The Office of the Special Representative of the Secretary-General on Sexuall
Violence in Conflict has produced a number of important tools for States and international actors
to combat CRSV. These resources can be explored in the “Further Readings” chapter.

1.2.3 Use of Force, Humanitarian Intervention and Responsibility to Protect

In their international relations, all UN members must refrain from the threat or use of force against the
territorial integrity or political independence of any State, or in any other manner inconsistent with the
purposes of the UN.®? Under the Charter, there are only two exceptions to the rule:

+ States may use force in self-defence against an armed attack.”® The use of force in retaliation, includ-
ing as punishment, revenge or reprisal, is not legal;”’

* Under article 42 of the Charter, the Council may expressly authorise States, and States acting through
international organisations, to use force after determining the existence of any threat to the peace,
breach of the peace, or act of aggression. Since the end of the Cold War, the Council has authorised
the use of force numerous times.”?

A third, but controversial exception, ‘'not mentioned in the Charter and presumably to be found, if at all, in
customary international law’, envisages a right for States to use force to avert an overwhelming humanitari-
an catastrophe in another State (i.e, a humanitarian intervention) without the authorisation of the Council 73
Ilts proponents hold that, in cases of egregious violations of IHL and/or international human rights law, State
sovereignty and the prohibition on the use of force must yield to humanitarian imperatives”

Conscious of the controversial nature of humanitarian intervention, and of the much-criticised NATO

military intervention in Kosovo,” at the 2005 UN World Summit meeting, UN Member States committed

instead to the principle of the responsibility to protect (R2P)."° They found that, under this principle:

1. Each individual State has the responsibility to protect its populations from mass atrocity crimes (ie.
genocide, war crimes, ethnic cleansing and crimes against humanity);

2. Theinternational community should encourage and help States to exercise this responsibility, including
‘before crises and conflicts break out’, and support the United Nations in establishing an early warning
capability;
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3. In accordance with the UN Charter, the international community has the responsibility to use diplomat-
ic, humanitarian and other peaceful means to help to protect populations from mass atrocity crimes.
If a State is manifestly failing to protect its populations from such crimes and peaceful means are in-
adequate, the international community should take collective action, in a timely and decisive manner,
to protect that State's populations.””

While the application of R2P is restricted to mass atrocity crimes, the UN has a vast array of tools availa-

ble to address these violations. This encompasses:

* Preventative measures, including ‘'monitoring and warning systemsfor mass atrocity crimes, institu-
tion-building, and diplomatic efforts’,

+ Protective measures once atrocity crimes are committed, including refugee camps for fleeing popu-
lations, coercive measures against perpetrators such as targeted individual sanctions on travel and
finance, and the use of force through the Council as a last resort;

* measures to respond to mass atrocity crimes, including creating international commissions of inquiry,
referring cases to the International Criminal Court for prosecution, and assisting local efforts for truth
and reconciliation.”®

Il. Legal Framework

United Nations Security Council resolutions, including resolutions on:
+ Women, Peace and Security Agenda
» Children and Armed Conflict

lll. Obligations under the UNSC Resolutions

Prevention

lll.1 States should criminalise CRSV

National authorities should ‘strengthen legislation to foster accountability for sexual violence'”? The do-

mestic investigation and judicial systems of Member States have a critical role in preventing and eliminat-

ing sexual violence in conflict, and ensuring accountability for those responsible™® Thus, criminalisation

of CRSV is an important step in addressing CRSV.

Laws can have preventative value from two points of view:

+ First, the criminalisation of gender-based violence and atrocities indicates what is and what is not
acceptable behaviour in a society, strengthening normative values and contributing to the rule of law;

+ Second, these laws and institutions may also have preventative value insofar as robust frameworks to
punish gender-based violence and atrocity crimes are a necessary first step in making accountability
efforts possible, if these acts occur.®

To maximise States’ ability to address CRSV, national legal frameworks should incorporate relevant as-
pects of international criminal law and IHL "2

lll.2 States parties to armed conflict must cease CRSV against civilians

All parties to armed conflict must cease all acts of sexual violence against civilians,®® particularly
women and girls, with immediate effect and also in post-conflict situations.®
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lll.3 States parties to armed conflict must fully respect international law
applicable to the rights and protection of women and girls

All parties to armed conflict must fully respect international law applicable to the rights and protection of

civilians, especially women and girls, in particular as protected under:

* The Geneva Conventions of 1949 and the Additional Protocols thereto of 1977;

* The Refugee Convention of 1951 and the Protocol thereto of 1967;

+ The Convention on the Elimination of All Forms of Discrimination against Women of 1979 (CEDAW) and
the Optional Protocol thereto of 1999; and

* The United Nations Convention on the Rights of the Child of 1989 and the two Optional Protocols there-
to of 25 May 2000.®°

Additionally, States should bear in mind the relevant provisions of the Rome Statute of the International
Criminal Court.®

lll.4 States should be inclusive in their efforts to address CRSV

States should adopt a ‘survivor-centered approach in preventing and responding to sexual violence in
conflict and post-conflict situations’. They should ensure that prevention and response are non-discrim-
inatory and specific. Further, they should respect the rights and prioritise the needs of victims/survivors,
including groups that are particularly vulnerable or may be specifically targeted, notably in the context of
their health, education, and participation’’®”

Refugees and internally displaced persons are a particularly vulnerable group. Civilians, especially wom-
en and children, account for the vast majority of those adversely affected by armed conflict, including as
refugees and internally displaced persons.®® States parties to armed conflict must consider the specific
needs of women and girls in refugee camps and settlements, including in their design.®

lll.5 States must take special measures to protect their population, especially
women and girls, from CRSV

States must take special measures to protect women and girls from gender-based violence, particularly
rape and other forms of sexual abuse, and all other forms of violence in situations of armed conflict'1*°
Appropriate measures include, among others:

« Enforcing appropriate military disciplinary measures and upholding the principle of command respon-
sibility;

+ Training troops on the categorical prohibition of all forms of sexual violence against civilians (which
encompasses the issuance of clear orders through chains of command prohibiting sexual violence
and the prohibition of sexual violence in Codes of Conduct, military field manuals, or equivalent),”

+ |dentifying and releasing women and children ‘who have been forcefully abducted into armed groups
and armed forces’ from their ranks;'”?

» Debunking myths that fuel sexual violence;

« Vetting armed and security forces to take into account past actions of rape and other forms of sexual
violence;

« Evacuation of women and children under imminent threat of sexual violence to safety;”*

* Supporting the capacity of civil society groups to enhance informal community-level protection mech-
anisms against sexual violence in conflict and post-conflict situations.?*

The application of these special measures has particular importance in armed conflict given that sexual
violence occurs ‘on a continuum of interrelated and recurring forms of violence against women and girls’'?®
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armed conflict exacerbates the frequency and brutality of other forms of gender-based violence”® To
that end, States should strengthen the rule of law and accountability as a central aspect of deterrence
and prevention of crimes of sexual violence'?’

Additionally, States should protect men and boys at risk of or subjected to CRSV by establishing and
strengthening policies that offer appropriate responses to male survivors and challenge cultural as-
sumptions about male invulnerability to such violence.”® The monitoring. analysis, and reporting of CRSV
should focus more consistently on the gender specific nature of sexual violence in conflict and post-con-
flict situations against all affected populations in all situations of concern, including men and boys.”?

lll.6 States should take special measures to protect children from CRSV

The Council has strongly condemned the targeting of children in armed conflict, including their recruit-
ment and use in conflict in violation of international law.2°° All parties to armed conflicts should ‘take
special measures to protect children, in particular girls, from rape and other forms of sexual abuse and
gender-based violence'2?' Governments have the primary role and responsibility in providing protection
and relief to all children affected by armed conflict, and should strengthen national capacities in this
regard 202

The Council has expressed deep concern about girls being the target of attacks while attempting to
access and/or continue education at school and on the way to and from school. Attacks include rape and
other forms of sexual violence such as sexual slavery, threats of attacks, abductions, forced marriage,
human trafficking, and any resulting stigma and grave consequences on their health, all of which may
further impede the continuation of their education. States should foster an enabling and secure environ-
ment to ensure safe access to education®®

lll.7 States should implement the Women, Peace and Security Agenda and
include civil society, especially women, in peace processes

The Council has recognised the progress made as well as the opportunity and need for far greater im-
plementation of the women, peace and security agenda’, expressing concern at the persisting barriers
to its fullimplementation. The Council has been especially wary of:

* The frequent under-representation of women in many formal processes and bodies related to the
maintenance of international peace and security;

+ Therelatively low number of women in senior positions in political, peace and security-related national,
regional and international institutions, and the lack of adequate gender-sensitive humanitarian re-
sponses and support for women's leadership roles in these settings;

+ Insufficient financing for Women, Peace and Security, and the resulting detrimental impact on the
maintenance of international peace and security 24

States should implement the Women, Peace and Security Agenda?® by:

« Ensuring and promoting the full, equal and meaningful participation of women in all stages of peace
processes, including through mainstreaming gender perspectives;?%

» Facilitating women's full, equal and meaningful inclusion and participation in peace talks from the out-
set, both in negotiating parties’ delegations and in the mechanisms set up to implement and monitor
agreements;

+ Supporting efforts, including timely support to women to enhance their participation and capacity
building in peace processes, to address the unequal representation and participation of women in the

peace and security agenda?” and all political processes, including negotiations for peace 28
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States should incorporate a gender perspective in all stages of peace processes, including conflict reso-
lution and peacebuilding,?°? and ‘across humanitarian programming’. They should do so by ensuring that
access to protection and the full range of medical, legal and psychosocial and livelihood services are
available without discrimination, and that women and women'’s groups can participate meaningfully and
are supported to be leaders in humanitarian action 2©

To reinforce States’ ability to address CRSV, all actors involved in peace agreements must adopt a

gender perspective that encompasses:

* The special needs of women and girls during repatriation and resettlement and for rehabilitation, rein-
tegration and post-conflict reconstruction;

* Measures that support local women's peace initiatives and Indigenous processes for conflict resolu-
tion, and that involve women in the peace agreements’ implementation; and

* Measures that ensure the protection of and respect for human rights of women and girls, particularly
as they relate to the constitution, the electoral system, the police and the judiciary.2"

States must condemn acts of discrimination, harassment and violence against civil society and journal-
ists who report on CRSV and raise awareness on its root cause, namely structural gender inequality and
discrimination. States should develop and put in place measures to protect them and enable them to do
their work 2?

Additionally, States should join efforts with leaders at the national and local level, including traditional
and religious leaders, who may be more knowledgeable about local sensibilities and customs. States
should encourage them 'to play a more active role in sensitizing communities on sexual violence to avoid
marginalization and stigmatization of victims, to assist with their social reintegration, and to combat a
culture of impunity for these crimes’'?”®

lll.8 States should incorporate a gender perspective in peacekeeping
operations and training to prevent and respond to CRSV

The Council has expressed support for measures to incorporate a gender perspective into peacekeep-
ing operations’? In particular, it has urged the Secretary-General to ensure that, where appropriate,
‘field operations include a gender component’?* as well as to promote the inclusion of women in peace-
keeping missions. The Council has recognised that women and children may feel more secure working
with and reporting abuse of women in peacekeeping missions?® This could help peacekeeping and hu-
manitarian personnel to prevent, recognise and respond to sexual violence and other forms of violence
against civilians2” While in principle this obligation concerns the UN only, it also encompasses duties of
and recommendations addressed to States acting in their capacity as Members of the UN.

Accordingly, Member States should incorporate guidelines and materials on the protection, rights
and the particular needs of women ‘into their national training programmes for military and civilian police
personnel in preparation for deployment’2®

The Council has also proposed to implement a ‘policy of zero tolerance of sexual exploitation and abuse
in United Nations peacekeeping operations'?? Troop- and police-contributing countries should ‘take
appropriate preventative action, including pre-deployment and in-theater awareness training, and other
action to ensure full accountability in cases of such conduct involving their personnel’ 22°
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Further, troop- and police-contributing countries should heighten awareness and the responsiveness of
their personnel participating in UN peacekeeping operations to protect civilians, including women and
children, and prevent sexual violence against women and girls in conflict and post-conflict situations,
including wherever possible through the deployment of a higher percentage of women peacekeepers
or police®

In this regard, States should strengthen the capacity of the security and defence sector to prevent sexual
violence, and have 'the military, police, border guards and other government security and defense forces’
establish specific action plans to that end 222

lll.9 States should support women organisations’ gender-sensitive efforts to
address CRSV

To promote the equal and full participation of women, States should promote and empower women, and

support women's organisations and networks 2?* State support should encompass ‘voluntary financial, tech-

nical and logistical support for gender-sensitive training efforts’ 2 including efforts undertaken by funds

and programmes, such as the United Nations Fund for Women and the United Nations Children’'s Fund?®

States should continue to support gender-sensitive efforts in all post-conflict peacebuilding and recov-
ery processes and sectors,?® and support such programmes through international development cooper-
ation relating to women's empowerment and gender equality ??

Justice and Accountability

.10 States must promptly and ethically investigate CRSV

States should strengthen access to justice for women in conflict and post-conflict situations, including
through the prompt investigation of sexual and gender-based violence perpetrated by either civilians or
military personnel 2 National authorities should 'strengthen legislation to foster accountability for sexual
violence'??’ The domestic investigation and judicial systems of Member States have a critical role in pros-
ecuting those responsible 2%°

In particular, States must make and implement specific commitments on timely investigation of alleged
abuses to hold perpetrators accountable ?*' Consistent and rigorous investigations of sexual violence
crimes are critical to deterrence and prevention;?*2 States should challenge the perception that CRSV
is a cultural phenomenon or an inevitable consequence of war or a lesser crime 23

Several tools have been established to provide guidance on ethical and effective evidence collection
and prosecution efforts across jurisdictions, including the Handbook for United Nations Field Missions
on Preventing and Responding to Conflict-Related Sexual Violence (2020), the International Protocol on

the Documentation and Investigation of Sexual Violence in Conflict (2017), the Global Code of Conduct
for Gathering and Using Information about Systematic and Conflict-Related Sexual Violence (Murad

Code) (2022) and the WHO Ethical and Safety Considerations for Interviewing Trafficked Women
(2003):34 States should implement them while investigating CRSV. In doing so, States should also adopt

a framework of cooperation to investigate and prosecute CRSV with the Special Representative 2
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https://www.un.org/sexualviolenceinconflict/wp-content/uploads/2020/06/2020.08-UN-CRSV-Handbook.pdf
https://www.un.org/sexualviolenceinconflict/wp-content/uploads/2020/06/2020.08-UN-CRSV-Handbook.pdf
https://www.un.org/sexualviolenceinconflict/wp-content/uploads/2019/06/report/international-protocol-on-the-documentation-and-investigation-of-sexual-violence-in-conflict/International_Protocol_2017_2nd_Edition.pdf
https://www.un.org/sexualviolenceinconflict/wp-content/uploads/2019/06/report/international-protocol-on-the-documentation-and-investigation-of-sexual-violence-in-conflict/International_Protocol_2017_2nd_Edition.pdf
https://www.muradcode.com/murad-code
https://www.muradcode.com/murad-code
http://apps.who.int/iris/bitstream/handle/10665/42765/9241546255.pdf?sequence=1

lI.11 States must prosecute CRSV

States have a responsibility to end impunity and to prosecute those responsible for genocide, crimes
against humanity, and war crimes, including those relating to sexual and other violence against wom-
en and girlsZ¢ ‘Ending impunity is essential if a society in conflict or recovering from conflict is to come
to terms with past abuses committed against civilians affected by armed conflict and to prevent future
such abuses’.

To that end, States may consider a variety of justice and reconciliation mechanisms, ‘including nation-
al, international and “mixed” criminal courts and tribunals and truth and reconciliation commissions’.?¥’

Such mechanisms can promote not only individual responsibility for crimes, but also peace, truth, rec-
onciliation and the rights of victims.2*® Civilian superiors and military commanders have a responsibility
to use their authority and powers to prevent sexual violence, including by combating impunity.2*?

However, the Council has noted with concern that only a limited number of perpetrators of CRSV have
been brought to justice,?*® and that, in armed conflict and post-conflict, national justice systems may
be significantly weakened ?*' States should adopt ‘a comprehensive approach to transitional justice in
armed conflict and post-conflict situations, encompassing the full range of judicial and non-judicial
measures, as appropriate’ 242

More must be done 'to ensure that transitional justice measures address the full range of violations
and abuses of women’s human rights, and the differentiated impacts on women and girls of these
violations and abuses as well as forced displacement, enforced disappearances, and destruction of
civilian infrastructure’ 24

ll.12 States should refrain from using amnesty provisions in cases of CRSV

CRSV may amount to a war crime, a crime against humanity, or a constitutive act with respect to geno-
cide?*In those cases?* States should ‘ensure that all victims of sexual violence, particularly women and
girls, have equal protection under the law and equal access to justice’,?** and exclude the application of
amnesty provisions.24

The Special Representative has similarly stressed that addressing CRSV includes ‘ensuring that amnes-
ties for sexual violence crimes are explicitly prohibited’ 24®

113 States should undertake comprehensive legal and judicial reforms to ensure that victims/survivors of
CRSV have access to justice

States should undertake comprehensive legal and judicial reforms in conformity with internation-
al law to strengthen legislation and foster accountability for sexual violence 24’ Reforms should
be implemented without delay to bring perpetrators of CRSV to justice and to ensure that survivors
‘have access to justice, are treated with dignity throughout the justice process and are protected and
receive redress for their suffering’ 2
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Reforms may include, if not yet established, victim and witness protection laws, and provide, where ap-

propriate, legal aid for victims/survivors. Additionally, States may establish specialised police units and

courts to address CRSV and should remove procedural impediments to justice for victims such as:

* Restrictive limitation periods for filing claims;

+ Corroboration requirements that discriminate against victims as witnesses and complainants;

+ Exclusion or discrediting of victims/survivors' testimony by law enforcement officials and within judicial
and other proceedings; and

 Lack of facilities for closed hearings

In national legislation, States should recognise the equal rights of all individuals affected by CRSV, ‘in-
cluding women, girls and children born of sexual violence in armed conflict, in accordance with their
obligations under the Convention on the Elimination of All Forms of Discrimination against Women and
the Convention on the Rights of the Child >

In particular, States should address the obstacles in accessing justice in conflict and post-conflict set-
tings faced by women, girls and their children born as result of CRSV (such as ‘economic and social
marginalization, physical and psychological injury, statelessness, discrimination and lack of access to
reparations’)?>* They should do so through legal and judicial reforms to make the legal, judicial and secu-
rity sectors gender-responsive 2

Humanitarian Response

lll.14 States should provide victims/survivors of CRSV with appropriate,
comprehensive care

States should support the development and strengthening of national institutions’ capacities, in par-

ticular of judicial and health systems, and of local civil society networks in order to provide sustainable

assistance to victims of sexual violence in armed conflict and post-conflict situations 2>

States should ensure that victims/survivors of sexual violence, ‘committed by certain parties to armed
conflict, including non-state armed groups designated as terrorist groups’, have access to national
relief and reparations programmes, as well as health care, psychosocial care, safe shelter, livelihood
support and legal aid.

Services should include ‘provisions for women with children born as a result of sexual violence in conflict,
as well as men and boys who may have been victims of sexual violence in conflict including in detention
settings'?°Ideally. this will ‘contribute to lifting the sociocultural stigma attached to this category of crime
and facilitate rehabilitation and reintegration efforts’ 2’

In consultation with women’s organisations, States should ensure that services address women's and
children’s needs and priorities by covering, among other things, 'support for greater physical security
and better socio-economic conditions, through education, income generating activities, access to
basic services, in particular health services, including sexual and reproductive health and reproductive
rights and mental health’ 8 including regarding pregnancies resulting from rape’ 2>
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In light of the link between CRSV and HIV infections, and the disproportionate burden of HIV and AIDS
on women and girls as a persistent obstacle and challenge to gender equality, States should 'support
the development and strengthening of capacities of national health systems and civil society networks
in order to provide sustainable assistance to women and girls living with or affected by HIV and AIDS in
armed conflict and post-conflict situations’2©

Reparations

lll.15 States should provide victims/survivors of CRSV with reparations

States should provide victims/survivors of CRSV with reparations,?'in accordance with the relevant pro-
visions of international law ‘on the right to reparations for violations of individual rights’2? Such provisions
cover compensation, restitution, satisfaction, guarantees of non-repetition,*®* and rehabilitation of survi-
vors2%4|f States consider it necessary, they may request support from the UN in this regard 2%

Readers should refer to the “International Human Rights Law” chapter,
subchapter on the “Convention against Torture” to find a detailed explanation of the various forms
of reparations, when they are appropriate, and how they are intended to remedy the harms caused
in direct favour of victims/survivors. Additional resources on reparations are available in the “Further
Readings” chapter.
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Contact Information

If you have any queries or feedback, please click on the icons at the bottom right of the page to
find us on social media and the Mukwege Foundation's website. You may also contact us by:
Email:info@mukwegefoundation.org - Phone: +316 16 20 95 60

The Hague Office
Alexanderveld 5, 2585 DB The Hague, The Netherlands

With the support of: In collaboration with:

dr. Denis ENATIONALEM =T
POSTCODE AN
.LOTERIJ. U Kald 3lobal Network of Victims and Surviv

from the British people to End Wartime Sexual Violence

This Guidebook is a product of the Mukwege Foundation’s Red Line Initiative, "Law of State Obligations for Conflict-Related
Sexual Violence Guidebook Project”, which is partially funded by UK Aid from the UK government. The accuracy of the informa-
tion and any views expressed in this Guidebook remain the sole responsibility of the authors and should not be taken as any
reflection of the views or official policies of the UK Government, which may differ. The UK Government accepts no responsibility
for any consequence of the use of or reliance on the Guidebook or any statements in it. This Guidebook is provided for general
information purposes only and does not constitute legal or professional advice on any subject matter.

Special Edition Legal Guidebook on State Obligations for Conflict-Related Sexual Violence


mailto:info@mukwegefoundation.org







	Special Edition Guidebook on State Obligations for Conflict-Related Sexual Violence binnenwerk.pdf
	_Hlk132033739
	_Hlk134116835
	_Hlk125800044
	_Hlk126158582
	_Hlk118361153
	_Hlk118360499
	_Int_OeHio2um
	_Hlk125820455
	_Hlk118350334
	_Hlk129256081
	_Hlk129265582


